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Abstract

This legal and socio-political research attempts to determine the scope of 
the terms of self-determination, sovereignty and self-government (autonomy) and 
their implications in Venezuelan and American domestic law. This work also aims 
to evince whether the standards set out in international instruments of the United 
Nations on the matter are being met in both countries or not.
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 Autodeterminación, Soberanía y Autonomía: 
Un Análisis Comparativo entre Venezuela y 

EE.UU.

Resumen
Esta investigación jurídica y socio-política intenta determinar el alcance de 

los términos de la autodeterminación, la soberanía y la autonomía (autogobierno) 
y sus implicaciones en el derecho interno venezolano y estadounidense. Este 
trabajo también pretende evidenciar si en ambos países se están cumpliendo o 
no las normas establecidas en los instrumentos internacionales de las Naciones 
Unidas en la materia.

Palabras clave: 

1. Introduction
The analysis of the right to self-determination recognized in international 

law for States and its interrelationship with the concept of sovereignty used in 
American legislation is one of the most controversial points in international law. 
This right to self-determination is key in deciding whether the indigenous are 
considered “peoples” rather than populations or ethnic minorities. Moreover, it is 
necessary to establish the difference between self-determination, self-government 
(or political autonomy) and self-management, (2) since the last two terms are 
often used with the same connotation as the first, although each one represents a 
different concept.

The right to self-determination for all peoples, as a global concept, 
becomes a right for all human beings to pursue their material, cultural and 
spiritual development as a social group; that is, to control their own destiny, 
which manifests itself “externally” through the autonomy and self-management 
of each people. Autonomy, also called self-governance, refers to the political and 
administrative independence of peoples, which includes the right to resolve their 
issues directly according to their own laws. Meanwhile, self-management, also 
called self-development, is linked to developmental mechanisms implemented by 
the creativity of each people, using their own means for economic and cultural 
survival. (3) 

According to the XIVth National Population and Housing Census of 2011, 
conducted by the National Institute of Statistics (INE), Venezuela’s indigenous 

Autodeterminación; soberanía; autonomía; participación 
ciudadana; control político; jurisdicción indígena.
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population is approximately 724,592 persons in 44 culturally differentiated 
peoples, representing an increase of 43.1% compared to the 2001 census. 
Indigenous peoples constitute 2.8% of the total population. All the indigenous 
communities are located in eight states: Amazonas, Apure, Anzoategui, Bolivar, 
Delta Amacuro, Monagas, Sucre and Zulia, although 61% is concentrated in the 
State of Zulia with the Wayuu people (4), the largest indigenous group. Even 
though some peoples could be catalogued as “minorities” from the numeric point 
of view (5), this does not imply any lack of recognition of their rights, or much 
less, a lack of protection and guarantees.

On the other hand, indigenous peoples in the United States are constituted 
by American Indian, Alaska Native and Native Hawaiian peoples. According to 
the 2010 U.S. Census, there are 5.2 million identified as American Indian and 
Alaska Native, “…either alone or in com bination with one or more other races,” 
registering a high growth of 39.2 percent since the last 2000 census. Thus, the 
indigenous constitute approximately 1.7% of the American population. The 
Cherokee Nation (819,105 members) is the largest American Indian population 
in the entire territory (6). Furthermore, according to Indian Affairs of the U.S. 
Department of the Interior, there are 566 federally recognized American Indian 
and Alaska Natives tribes in the United States (7). There is also a complex body 
of Federal Indian Law recognized by Congress and the courts, which occasionally 
delimits issues inherent in the internal sovereignty of tribes (8).

Several Indian tribes are treated as sovereign nations because some of them 
have their own constitutions, possessing the right to “change and growth,” (9) 
applying this sovereignty only over tribal members and the territories they occupy. 
(10) Regarding the governmental structure of the Indian tribes, some of them have 
a tri-partite form of government with executive, legislative and judicial branches, 
while smaller tribes have little or no separation of powers, trying to “…reflect 
and reinforce their tribal traditions and cultures, and fit with contemporary tribal 
needs for political and legal accountability.” (11) 

Therefore, this article will focus on the first two terms: self-determination 
and autonomy. The most important thing is to use an appropriate term that reflects, 
in a clear and indubitable way, the right of the authorities of indigenous peoples to 
apply customary law within their territorial spaces, taking into account international 
standards and respecting laws and judicial decisions in both countries, Venezuela 
and United States.

2. Scope of the Term Self-Determination in International Law
The right of peoples to self-determination appeared in a statement for the 

first time as a general principle in the Charter of the United Nations in 1945. 
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It was subsequently developed and defined in Article 1of the two International 
Covenants on Civil Rights and Political and Economic, Social and Cultural Rights.
(12) There are also two resolutions of the United Nations General Assembly 
establishing this right: 1) Resolution 1514 (XV) Declaration on the Concession 
of the Independence of Colonial Countries and Peoples, 1960; 2) Resolution 2625 
(XXV) of 1970,which addresses the principles of International Law concerning 
Friendly Relations and Cooperation among States. These international standards 
that recognize this principle as a fundamental right of people are very important 
because the existence of other rights and freedoms (13) depends on them.

It is very difficult to talk about different types or categories of rights to self-
determination. This is a global and integral concept that involves the following: a) 
Indigenous peoples have the right to freely determine their political status; b) They 
have the right to freely pursue their economic, social and cultural development; c) 
They are not subject to forced assimilation or destruction of their culture (Article 
8); and d) They are not subject to any form or type of colonial and alien domination 
of any nature whatsoever.

 Although this right was not conceived regarding claims from Amerindian 
peoples,(14) in the U.N. Economic and Social Council Study of the Problem of 
Discrimination Against Indigenous Populations of 1983, the Special Rapporteur 
recognized the importance of self-determination as a basic pre-condition for 
indigenous peoples to enjoy their rights, “…while at the same time preserving, 
developing and passing on their specific ethnic identity to future generations” 
(Paragraph 269), indicating furthermore, that “…indigenous peoples have the 
right to self-determination which will enable them to continue to exist in dignity, 
in keeping with their historic right as free peoples”(Paragraph 270).(15) 

3. International Instruments that Recognize the Right of Self-
Determination 

There are two important international instruments that recognize indigenous 
law and jurisdiction as a manifestation of indigenous peoples’ self-determination, 
issued in chronological order by the International Labour Organization (ILO) (16) 
and the United Nations. There is a third legal instrument on indigenous right, the 
American Declaration on the Rights of Indigenous Peoples by the Organization 
of American States (OAS) (17), which establishes important rights such as self-
determination, self-government and ancestral territories. However, this draft 
Declaration is still in the process of study and consultation by the Working Group; 
therefore, it does not have a binding character for Venezuela and the U.S., since it 
has not entered into force, and will not be analyzed in this work.
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3.1. The 169 International Labour Organization Convention
The 169 International Labour Organization Convention on Indigenous and 

Tribal Peoples in Independent Countries (ILO 169) (18) was the first international 
document that recognized the customary law of indigenous peoples and the power 
or legal authority of indigenous authorities to apply justice in their territories. Of 
course, it should be highlighted that both Venezuela and the United States are 
members of the ILO.

The most controversial points of the 169 ILO Convention were use of the 
terms “peoples” and “territories” because of their involvement in the concept of 
sovereignty outside of Constitution and the possibility of a right of secession, as 
will be discussed in the next chapter. (19) S. James Anaya, Former U.N. Special 
Rapporteur on the situation of human rights and fundamental freedoms of 
indigenous peoples, stated: 

A momentous step in the consolidation of the contemporary international 
regime on indigenous peoples, Convention No. 169 provides significant 
recognition of indigenous peoples’ collective rights in key areas, including 
cultural integrity; consultation and participation; self-government and 
autonomy; land, territory and resource rights; and non-discrimination 
in the social and economic spheres.(20)

Thus, article 8.1 of Convention 169 establishes that, in applying national 
laws and regulations to indigenous peoples, their customs or customary laws shall 
be taken into consideration. Also, article 8.2 establishes the right of indigenous 
peoples to “conserve their own customs and institutions,” and imposes a 
limitation“…as long as they are not incompatible with the fundamental rights 
defined by the national legal system or with internationally recognized human 
rights…”

Likewise, article 9.1 establishes the possibility of employing social control 
methods that belong to the peoples in question, when their members commit 
crimes, as an alternate route for the punitive function, but always respecting the 
human rights recognized in internal and international orders. In penal matters, 
disposition 9.2 expressly orders the authorities and tribunals to take into account 
the customs of the aforementioned peoples. Finally, article 10 expresses that, in 
cases of imposing penal sanctions foreseen in the law, the economic, social and 
cultural characteristics of the indigenous members submitted to jurisdictional 
power should be taken into account, giving preference to types of sanctions that 
differ from imprisonment; this directly affects the penitentiary regime and the 
execution phase of the sentence.
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The 169 ILO Conventions was ratified by the Venezuelan government on 
May 22, 2002. (21) In this case, it is binding for all public authorities, including 
the Judicial Branch, according to the provisions of Article 38 of the Convention. 
Therefore, this convention constitutes a treaty in the strict sense, since it is a 
multilateral instrument emanating from a specialized international organization 
(ILO, as an official agency of the United Nations), which creates legal obligations on 
States that have agreed to be part of it.(22) Moreover, Convention 169 was used to 
guide drafting of the Organic Law of Indigenous Peoples and Communities 2005.
(23) Likewise, it has been mentioned in different court decisions concerning the 
rights of indigenous peoples in the last ten years since its approval. 

Meanwhile, the U.S. government has not ratified ILO 169in accordance 
with the procedure laid down in international standards for incorporation, alleging 
that this international instrument is not legally binding.(24) According to opinion 
in this country, the text of the Draft Declaration of Indigenous Rights “…is not 
a reasonable development in the evolution of human rights” in the context of 
international law on the subject.(25) Notwithstanding this, no demerit is implied 
regarding the important role the U.S. has played in the development of the ILO 
on the subject, especially due to the significant number of existing indigenous 
populations in their respective territories, as well as the treatment that this 
northern country has given to the so-called “Indian nations” and other Native 
tribal communities.

3.2. The United Nations Declaration on the Rights of Indigenous 
Peoples, 2007

In the General Assembly of the United Nations, held on September 13, 2007, 
the U.N. Declaration on the Rights of Indigenous Peoples (26) was approved. It 
confirms the paradigms of legal pluralism, multiculturalism and collective identity 
that have been progressively consolidated since their inauguration in international 
standards as the undisputed result of the 169 ILO Conventions. The Declaration 
also “…provides for fair and mutually acceptable procedures to resolve conflicts 
between indigenous peoples and States, including procedures such as negotiations, 
mediation, arbitration, national courts and international and regional mechanisms 
for denouncing and examining human rights violations.” (27)

The Preamble of the UN Declaration 2007 affirms the fundamental 
importance of the right to self-determination for all peoples for their integral 
development, ordering that “…nothing in this Declaration may be used to 
deny any peoples their right to self-determination, exercised in conformity with 
international law.” In the same sense, Article 3 of the UN Declaration enshrines the 
right to self-determination, and Article 4, the right to self-government (autonomy) 
in the following terms:
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Article 3 

Indigenous peoples have the right to self-determination. By virtue of that 
right they freely determine their political status and freely pursue their 
economic, social and cultural development.

Article 4 

Indigenous peoples, in exercising their right to self-determination, have the 
right to autonomy or self-government in matters relating to their internal 
and local affairs, as well as ways and means for financing their autonomous 
functions.

As R. Perry says, commenting on Article 3 of the Declaration, “The 
Declaration is an attempt to codify effectively, at least in declaratory form, the 
meaning of the right to self-determination as it relates to indigenous peoples. 
The rights set out in the Declaration are organized thematically as positive and 
negative rights pertaining to threats to the survival of indigenous peoples”.(28) 

No doubt, Articles 3 and 4 of the UN Declaration 2007 constitute a 
profound difference from the ILO Convention 169, which only recognizes in its 
Preamble a general aspiration of indigenous peoples to “…exercise control over 
their own institutions, ways of life and economic development and to maintain 
and develop their identities, languages and religions, within the framework of 
the State in which they live.” In addition, the UN Declaration does not set the 
“saving clause for reasons of territorial security” provided in article 1.3 of 169 
ILO Convention, whereby the term “peoples” used in the Convention does not 
have the same connotation that it has in international law, which limits application 
of the right to self-determination for indigenous peoples.

Besides, Article 5 of the UN Declaration establishes the right for indigenous 
peoples to maintain and strengthen their distinct legal institutions, which could 
be interpreted as covering the power to dispense justice according to their legal 
traditions. Furthermore, Articles 34 and 35 of this international legal instrument 
recognize expressly the juridical systems -or customary law- and jurisdiction 
belonging to indigenous peoples: 

Article 34: Indigenous peoples have the right to promote, develop and 
maintain their institutional structures and their distinctive customs, 
spirituality, traditions, procedures, practices and, in the cases where they 
exist, juridical systems or customs, in accordance with international human 
rights standards. 

Article 35: Indigenous peoples have the right to determine the 
responsibilities of individuals to their communities. 
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Article 35 above can be interpreted as recognizing the power of the 
authorities of these peoples to resolve conflicts, that is, competence (jurisdiction) 
to settle any kind of dispute, and punish or impose sanctions on people within their 
communities. Rodríguez-Piñero sustains that the U.N. Declaration establishes 
the right of these groups to determine the responsibilities of members of their 
communities; it “(…) presupposes naturally the existence of regulations and forms 
of organization within said communities, and the determination of responsibilities 
can include both the attribution of responsibilities via the culture, to the attribution 
of responsibility through internal jurisdictional mechanism.”(29) Also, it is very 
important to know that Article 40 of the Declaration has taken in consideration 
the customs, traditions, rules and legal systems of the indigenous peoples in those 
conflicts with States or other parties, in order to guarantee just and fair procedures.

During the approval process of the UN Declaration, the U.S. Mission 
denied their vote, saying that “What was done today is not clear. The way it stands 
now is subject to multiple interpretations and doesn’t establish a clear universal 
principle” and issued a document titled “Observations of the United States with 
respect to the Declaration on the Rights of Indigenous Peoples”,(30) setting out 
its objections to the Declaration. Most of these are based on the same points as the 
three other countries’ rejections but, in addition, the United States drew attention 
to the Declaration’s failure to provide a clear definition of exactly whom the term 
“indigenous peoples” is intended to cover.

For these reasons, the Former U.N. Special Rapporteur for Indigenous 
Peoples, in its Report on “The situation of indigenous peoples in the United States 
of America” of 2012, recommended the need to ratify the U.N. Declaration 2007 
to serve as a reference in the decision making of all state governments: 

The United Nations Declaration on the Rights of Indigenous Peoples is 
an important impetus and guide for improving upon existing measures 
to address the concerns of indigenous peoples in the United States, 
and for developing new measures to advance towards reconciliation. 
The Declaration, which is grounded in widespread consensus and 
fundamental human rights values, should be a benchmark for all 
relevant decision-making by the federal executive, Congress, and the 
judiciary, as well as by the states of the United States. (31)
Other recommendations made by the Former Special Rapporteur to the 

Federal Government were the following:

94. In keeping with the expressed commitment of the United States to the 
principles of the Declaration on the Rights of the Indigenous Peoples and 
its related international human rights obligations, the President should 
consider issuing a directive to all executive agencies to adhere to the 
Declaration in all their decision-making concerning indigenous peoples.
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95. Independently of such a presidential directive, given that the 
Declaration has already been adopted as part of United States policy, all 
executive agencies that touch upon indigenous affairs should become fully 
aware of the meaning of the Declaration with respect to their respective 
spheres of responsibility, and they should ensure that their decisions 
and consultation procedures are consistent with the Declaration. To this 
end there should be a crosscutting executive level campaign to ensure 
awareness about the content and meaning of the Declaration.

With the same urgency that requires ratification of the UN Declaration, 
President B. Obama recommitted to supporting tribal self-determination, security 
and prosperity for all Native Americans and to reviewing the U.S. position on the 
UN Declaration 2007, in response to calls from many tribes, Native Americans, 
civil society and other American organizations. (32) 

4. The Right of Self-Determination in Venezuela
Article 119 of the Bolivarian Constitution of Venezuela (33) (CRBV) 

recognizes the social, political and economic organizational autonomy of 
indigenous peoples: “The State recognizes the existence of native peoples and 
communities, their social, political and economic organization, their cultures, 
practices and customs, languages and religions, as well as their habitat and 
original rights to the lands they ancestrally and traditionally occupy, and which are 
necessary to develop and guarantee their way of life…” In the same way, Article 
121 Constitutional establishes that indigenous peoples “have the rights to maintain 
and develop their ethnic and cultural entity, world view, values, spirituality and 
holy places and places of cult.” However, in the text of the 1999Constitution, the 
right to self-determination for indigenous peoples is not expressly recognized. 

Nonetheless, the National Constituent Assembly adopted the “safeguard 
clause of the sovereignty and territorial integrity” under Article 126 Constitutional, 
which is an almost faithful transcription of the provisions of Article 1.3 of the 169 
ILO Convention related to the connotation of the term “peoples” in international 
law.(34) With this constitutional disposition, the Constituent has highlighted that 
indigenous peoples have no self-determination in the strict sense but relative 
autonomy through political participation conferred in Article 125,(35) due to 
legal limitations set forth therein. Indeed, the preamble of the 1999 Constitution 
reaffirms that the Venezuelan people is “unique, sovereign and indivisible” and 
that indigenous peoples are part of the national society, understanding that the term 
“people” meant only recognition “of their specific social, cultural and economic 
identity that are proper and that differ from the rest of society ...” without any 
international implication.
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Regarding the interpretation of this safeguard clause, the Constitutional 
Chamber of the Supreme Tribunal of Justice, in a decision dated December 20, 
2000, stated:

It should be noted in this regard that, while the provisions of Articles 119 
and 121 of the Constitution of the Republic recognize the specificity of 
indigenous peoples and in particular ,in social, political and economic 
matters, their cultures, practices and customs, languages and religions, 
and the right they have to maintain and develop their ethnic and cultural 
identity, worldview, values and spirituality, the provision contained in 
Article 126 eiusdem declares that those people are part of the Nation, the 
State and the Venezuelan people as unique, sovereign and indivisible...

In addition, the Organic Law on Indigenous Peoples and Communities did 
not mention this important collective right, although Article 5 of this Organic Law 
established self-management as an empowerment process for the cultural identity 
of indigenous peoples, (36) with some elements that belong to the concept of 
autonomy or self-government very similar to the content of Article 123 of the 
Venezuelan Constitution. (37)

Therefore, the right to self-determination seems to have been the most 
contentious issue between government representatives and indigenous peoples, 
and that is why it was one of the forgotten rights in the Venezuelan Constitution.

5. Limitations Imposed on the Implementation of Human Rights in 
Venezuela

Regarding the status of the 169 ILO Convention and the UN Declaration 
2007 under Venezuelan law: when both international instruments of human rights 
are incorporated in the national legislative system via approbatory law, they 
are converted into legal instruments of a constitutional rank, with an obligatory 
character and for immediate application. On applying the principle of self-
execution in the internal legal order, they prevail over and above internal standards, 
according to what is set forth in article 23 of the Great Charter, (38) because they 
deal with specific human rights in favor of the indigenous peoples, as long as their 
norms are “more favorable” in terms of their enjoyment and exercise, than the 
Venezuelan constitutional and legal dispositions.

Thereon, the Inter-American Court of Human Rights, In Advisory Opinion 
OC-2/82 on “The Effect of Reservations on the Entry into Force of the American 
Convention on Human Rights” (Arts. 74 and 75) of September 24, 1982, Series A No. 
2, referred to the special character of human rights treaties in the following terms:
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29. The Court must emphasize, however, that modern human rights 
treaties in general, and the American Convention in particular, are not 
multilateral treaties of the traditional type concluded to accomplish the 
reciprocal exchange of rights for the mutual benefit of the contracting 
States. Their object and purpose is the protection of the basic rights 
of individual human beings irrespective of their nationality, both 
against the State of their nationality and all other contracting States. 
In concluding these human rights treaties, the States can be deemed to 
submit themselves to a legal order within which they, for the common 
good, assume various obligations, not in relation to other States, but 
towards all individuals within their jurisdiction. (39) 

Furthermore, Article 31 of the CRBV (40) provides a resource for citizens 
to denounce violations of human rights in international instances and imposes on 
the State to comply with the decisions of such international organizations. 

Despite these aforementioned constitutional mandates and the binding 
criterion upheld by the Inter-American Court, the Constitutional Chamber of the 
Supreme Tribunal of Justice, in decision No. 1.265 dated August 5, 2008, held an 
interpretation that destroys the preeminence and self-execution of human rights 
treaties in domestic law and contrary to article 23 of the Constitution, arguing that 
“... the option for the primacy of international law is a tribute to the globalizing and 
hegemonic interpretation of individualist rationalism. The new theory is fighting 
for the supremacy of evaluative social order that underlies the Constitution.”(41)

In the judgment of August 5, 2008, in the case of APITZ BARBERA ET 
AL. V. VENEZUELA,(42) the Inter-American Court of Human Rights decided to 
reinstate the ex-magistrates of the First Contentious Administrative Court, Juan 
Carlos Apitz Barbera, Perkins Rocha Contreras and Ana Maria Ruggeri Cova in 
their functions and provide fair reparation for the victims. The same Constitutional 
Chamber, in decision No. 1.939 of December 18, 2008, declared “unenforceable” 
the decision of the Inter-American Court that was mentioned, exhorting the 
Executive to denounce the American Convention “…in light of the evident 
usurpation of functions,” in conformity with the principles set out by article 78 of 
the American Convention on Human Rights (ACHR).(Italics added).

Another emblematic decision was No. 1.547 of October 17, 2011, in which 
the Constitutional Chamber also declared “unenforceable” judgment No. 233 of 
the Inter-American Court of Human Rights dated September 1, 2011, related to the 
case of LEOPOLDO LOPEZ MENDOZA (43) who was disqualified politically 
in 2008 by the Comptroller General of the Republic, creating binding judicial 
precedents that imply an absolute “regressive” in the protection of human rights 
in Venezuela. (44)
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All these decisions cited along with others previously issued (45) emanating 
from the Constitutional Chamber of the Supreme Tribunal of Justice, encouraged 
the Venezuelan government to effectively denounce the American Convention on 
Human Rights through official diplomatic note No 000125, dated September 6, 
2012, as foreseen in Article 78 of that Convention (46) and, consequentially, to 
deny the Commission’s competence to hear new cases of violations of human 
rights and demonstrate non-subordination to the jurisdiction of the Inter-American 
Court. The negative impact of this political decision is that an international 
instance for protecting the human rights of all citizens, including the indigenous, 
as individuals or collectives, was eliminated, knowing that both the Commission 
and the Inter-American Court have played a great role in promoting and protecting 
indigenous rights in the American Hemisphere. (47)

Venezuela’s government ratified the UN Declaration 2007, so this country 
must accept its obligations under Article 23 of the Constitution, in accordance 
with Article 1, paragraph a) of the Vienna Convention on the Law of Treaties 
of 1969. Moreover, Venezuela is subject to the UN mechanisms linked to this 
Declaration for promoting indigenous rights, such as: Expert Mechanism of the 
Rights of the Indigenous Peoples, the Permanent Forum on Indigenous Issues, 
and the Special Rapporteur of the Situation of Human Rights and Fundamental 
Freedom of Indigenous Peoples. (48) 

6. Sovereignty or Self-Government for Indian Tribes in the U.S. 
It is an indisputable historical fact that, before the transcendental event 

of the encounter of European culture with the original nations of America, the 
northern tribes and other indigenous peoples of the South had absolute sovereignty 
to solve their own issues and determine their destinies. (49)  This is called inherent 
sovereignty, in which the authority “…to govern is not granted by another 
government, but by the consent of the people who are governed.” (50) It existed 
long before Europeans arrived in North America. Even the Supreme Court has 
ruled that the US Constitution does not apply to tribal nations “who derive their 
sovereignty not from the American people but from their aboriginal status”. (51)

In general, sovereignty is the right of peoples to make decisions and choices, 
as expressed by human rights, self-rule and self-government; more specifically 
“the inherent and supreme power from which a people derive their social, political 
and economic governance.” (52) For Native Americans, a definition of tribal 
sovereignty (53)  refers “…to tribes’ right to govern themselves, define their own 
membership, manage tribal property, and regulate tribal business and domestic 
relations; it further recognizes the existence of a government-to-government 
relationship between such tribes and the federal government,”(54) and implies 
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inter alia, the following conditions: a) it must be a distinct group of people with 
a distinct language, different religion and culture; b) the group must control and 
regulate a specific geographic area with its boundaries; c) the people or community 
must have its own governmental structure with their governmental authorities to 
create and enforce laws; and finally, d) the tribal government must be recognized 
by the national government.(55)

There is no explicit recognition of tribal sovereignty in the United States 
Constitution; however, it provides an implicit legal justification under which 
federal power over Indian tribes is exercised. Thus, Article I, Section 8, Clause 
3 (commerce clause) delegates the authority of Congress to regulate trade with 
foreign nations, among several states (the Federal Union) and with the Indian 
tribes.(56) Furthermore Article II, Section 2, Clause 2 (clause of treaties) gives the 
President of the Nation and the Senate the faculty to celebrate treaties with Indian 
tribes.(57)

6.1. The Notion of Tribal Sovereignty in American Jurisprudence
During the last 192 years, the Supreme Court of the United States has 

played an important role struggling to define the doctrine of American Indian 
tribal sovereignty, taking into account the powers of Congress and the President 
as well as recognizing, in some cases, the existence of inherent sovereignty, and 
in others, imposing certain limitations. In three famous decisions known as the 
“Marshall trilogy,” (58) the U.S. Supreme Court recognizes tribal sovereignty. 
The first decision, Johnson v. McIntosh, (59) was issued in 1823, in which Chief 
Justice John Marshall described the effects of European incursion on Native tribes, 
declaring that although the Indians

…were admitted to be the rightful occupants of the soil…their rights 
to complete sovereignty, as independent nations, were necessarily 
diminished, and their power to dispose of the soil, at their own will, 
to whomsoever they pleased, was denied by the original fundamental 
principle, that discovery gave exclusive title to those who made it.

In the second decision, Cherokee Nation v. Georgia, (60) the Supreme Court 
studied the possibility whether the Cherokee Nation could sue the State of Georgia in 
federal court as a “foreign state.” In this case, Chief Justice Marshall ruled that federal 
courts had no jurisdiction over the Cherokee Nation because it was merely one of the 
“domestic dependent nations,” with a relationship of subordination as a “guardian 
ward.” As P. Prygoski has commented:
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The statements by the Court in Cherokee Nation established the premise that Indian 
nations do not possess all of the attributes of sovereignty that the word “nation” normally 
implies. Indian nations are not “foreign,” but rather exist within the geographical 
boundaries of the United States, which necessarily limits their sovereignty. It would be 
unacceptable for an Indian nation located within the United States to enter into treaties 
with other countries, or to cede Indian land to foreign countries. (61)

In the historic decision, Worcester v. Georgia (1832), Marshall reinforced 
the principle of tribal sovereignty, saying that tribes are “distinct political 
communities, having territorial boundaries, within which their authority is 
exclusive, and having a right to all the lands within those boundaries, which is not 
only acknowledged, but guaranteed by the United States.”(62) The most important 
thing about these “Cherokee Nation Cases” is that both provide a definition of the 
relationship between tribes and the federal government as well as of the scope of 
tribal sovereignty: “Tribes are under the protection of the federal government and 
in this condition lack sufficient sovereignty to claim political independence; tribes 
possess, however, sufficient powers of sovereignty to shield themselves from any 
intrusion by the States and it is the federal government’s responsibility to ensure 
that this sovereignty is preserved.”(63)

Apart from the three aforementioned decisions, in the1978 case United 
States v. Wheeler, the Supreme Court reaffirmed inherent tribal sovereignty again 
in the following terms: “Although physically within the territory of the United 
States and subject to ultimate federal control, they nonetheless remain a separate 
people, with the power of regulating their internal and social relations… The 
powers of Indian tribes are, in general, ‘inherent powers of a limited sovereignty 
which has never been extinguished.’”For these reasons, the federal government has 
a responsibility for protecting Native American tribes as well as their properties, 
avoiding intrusion by the States of the Union or its citizens. (64) 

6.2. The Plenary Power of Congress over Tribal Sovereignty 
Since 1871, the right of sovereignty of the American tribes has been limited 

by the plenary powers of Congress or congressional plenary power, also called 
the “Plenary Power Doctrine” of the legislative body, with powers to impose 
duties even via executive order; this implies, in its legitimate field of the exercise 
of authority, the ability to reduce or abolish Indian reservations, even without the 
consent of the tribe’s members.(65) This judicially constructed definition was 
elaborated in The United States v. Kagama, in which plenary means unlimited 
or absolute preempts, it was established that “the Congress has vested in itself, 
without a constitutional mooring, virtually boundless governmental authority and 
jurisdiction over tribal nations, their lands, and their resources.”(66) According 
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to the criterion of Ericson and Snow, the plenary power of the United States 
Government over the Indian and his tribe emanates from: 1) The Constitution 
that grants to the President and to Congress special powers over Indian affairs; 2) 
the courts applying the theory of guardian and ward to the federal government’s 
relationship to the tribe; and 3) federal authority that is inherent in the federal 
government’s ownership of the land that the tribal units occupy. These authors said 
that, during the search process for tribal sovereignty, there was some confrontation 
between the isolation of the tribes on their reservations and assimilating them into 
mainstream American society; however, they argue that

Congress has exercised its power over Indians for almost 200 years and 
the plenary nature of that power has become an axiom of congressional 
Indian legislation. The federal judiciary, which has traditionally 
been more sensitive than Congress to the Indians’ problems and more 
sympathetic to the goals of separation, has attempted to mitigate the 
impact of fluctuating congressional policies. The courts have recognized 
the plenary power of Congress to deal with Indian affairs and have never 
directly attacked it; but the propensity of the courts to isolate the sources of 
federal power in justifying congressional action indicates their resistance 
to a congressional “carte blanche” in the field of Indian affairs. (67)

This plenary power of Congress is not absolute, because it has to respect 
two important constitutional limitations; both contained in the Fifth Amendment to 
the United States Constitution, namely, the due process and the just compensation 
clauses. The first limitation prohibits the arbitrary exercise of federal government 
powers, that is, without reasonable legal and factual basis and particularities or 
discrimination reasons. The second limitation, corresponding to just compensation 
and known in French continental law as “exorbitant powers, “recognized in 
this case that Congress and the Administration are expressly prohibited from 
appropriating private property without the mediation of just compensation. (68)

Such plenary powers of the US Congress have been recognized by several 
judicial decisions. In the previously noted case, Worcester v. Georgia, Judge J. 
Marshall recognized this fact when he stated that the Constitution “confers on 
Congress the powers of war and peace, of making treaties, and of regulating 
commerce…with the Indian tribes. These powers comprehend all that is required 
for the regulation of our intercourse with the Indians. . .” (69) In 1977, the Supreme 
Court established the power of the legislative body to leave or even to break 
treaties celebrated with the Native tribes, naturally, within the constitutional limits 
mentioned. Furthermore, in 1978, the Supreme Court said that “Congress has full 
authority to limit, modify or delete local powers of self-government.”In the same 
sense, priority of power has been ratified by various federal and district courts in 
holding that Congress “... Has virtually unlimited power over indigenous tribes.” 
Undoubtedly, such a strong statement is nuanced by significant constitutional 
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requirements for so-called common law and by specific legislation pertaining to 
indigenous and tribal affairs. (70) All these decisions and judicial measures to 
ensure the plenary powers of Congress in the treatment of indigenous and tribal 
sovereignty, constitute what is known as the “Rule of Implicit Dispossession,” by 
virtue of which federal judges are legally entitled to restrict and define indigenous 
rights, securing and establishing the territorial sovereignty of the United States 
even on the tribes that coexist in their territory.

7. Definition and Contents of Autonomy for Indigenous Peoples
The autonomy concept is conceived as an internal form of the right to 

self-determination for peoples. It constitutes a new form of social and political 
participation of indigenous groups, in the establishment of spaces and channels for 
representation thereof, within the federal legislative apparatus. For those reasons, it 
is also called self-governance, a genuine political right (political autonomy). (71)

According to Willemsen, the issue of autonomy makes it possible to find 
the real space where indigenous peoples can be located within different state 
structures (Unitary State, Federal, Regional or Autonomous) as political-territorial 
entities. (72) Similarly, Ayala Corao argues that the autonomy of the political-
territorial decentralized entities within the state order, involves the organization 
of independent entities through which members of the federation exercise their 
powers (legislative, executive and judicial)within the limits established in the 
Constitution. Consequently, it may be admitted in the “Federal Theory” that the 
structure of the State must respond to the need for integrating autonomous units 
within a larger unit. (73)

...The federal organization is particularly suitable to safeguard the 
existence of cultural nations under a state organization or political 
nation, because each cultural nation has, simultaneously with its 
historical heritage, a certain degree of political organization, through 
which can be safeguarded its own national existence.(74)
Thereby, indigenous authorities require a clearly demarcated territorial 

space (competence) to exercise their function of administrating justice 
autonomously to the community’s members (jurisdiction). The Mexican expert, 
M. Gomez, states that the capacity indigenous peoples have to apply their own 
norms of social control includes the subject of law, sovereignty and autonomy, 
as well as territoriality.(75) Both autonomy and territory are political claims that 
seek to improve the development of the original nations. D. Iturralde refers to this 
aspect:“Autonomy is a concept associated with territorial control in its broadest 
acceptance of space for social and cultural reproduction,...a way of sharing the 
exercise of sovereignty for all processes which take place therein: such as the 
installation of authority systems, the administration of justice...”(76)
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Thus, the concept of autonomy does not undermine the political unity of 
the state and its territorial integrity, but involves the creation of political conditions 
of organic rearrangement to share responsibilities for the exercise of sovereignty 
as part of the nation. As Willemsen affirms: “Political unity reaffirms itself in 
deeper levels if it is based on real and vibrant diversity that exists within the global 
society of the State, instead of seeking to sustain an artificial uniformity that does 
not correspond to the deep feelings of populations.”(77) Therefore it is essential 
that all forms of authority and community management models used by some 
indigenous peoples are recognized and respected by the regional and national 
political administration. Hence the autonomy of these cultural units implies the 
following competencies:

a. Political Autonomy. This implies the possibility that Indians are elected by 
their community.

b. Administrative Autonomy. It becomes the power of the indigenous 
community to dictate its own laws governing its competence.

c. Tax Autonomy. It implies the possibility for the indigenous community to 
create, collect and invest taxes and other contributions, for the purpose of 
obtaining income to meet its own needs.

d. Jurisdictional Autonomy. It implies the power of indigenous authorities to 
resolve conflicts within their territorial space by applying customary law.
(78)

Therefore, indigenous organizations agree that among the principal rights 
arising from autonomy is respect for the organizational structure and functioning 
that each of the indigenous peoples assumes, provided they are not contrary to public 
order; there is also the right to freely associate in organizations representing their 
communities. In short, it is about ensuring spheres of autonomy on administrative 
matters and policy for indigenous groups, to assure their effective participation in 
all decisions that affect them.

7.1. Citizen Participation and Political Control over Indigenous 
Leaders in Venezuela

Some academic research has warned that, although citizen participation 
and processes of constructing citizenship at the local level can improve democracy 
associated with the strengthening of cultural identity, the political system has been 
exerting a political control over indigenous leaders.(79) This type of control was 
observed during the participation and performance of actors who competed for 
seats reserved for indigenous representation in the Venezuelan elections held 
between 2004 and 2010. In this sense, Angosto Ferrández says:
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…political polarization is stimulating the interest of parties (or party 
alliances) in increasing their effective influence on indigenous movement 
actors who step into the electoral arena. This contributes to understanding 
why the elected indigenous representatives adjust their claims according 
to what is considered acceptable by conventional political parties and 
not to the proposals maintained (at least discursively) by the indigenous 
organizations or communities to which they belong.(80)

Another threat to the governmental structure of indigenous peoples and 
communities is implementation of the latest Organic Law of Community Councils, 
(81) which eliminated the definition of “indigenous communities” and established 
a population basis to determine the number of families that can form a community 
council (only ten families), creating and imposing a new public structure of civil 
participation within indigenous communities. 

Some National Assembly Legislators have defended this law. Darío Vivas 
said, “What it means is that from now on, the communal councils will act directly 
and won’t need the figure of the cooperatives in order to function. They are the 
primary cells of popular power, not an appendage of the government.” Rafael 
Delgado explained that this organic law has converted popular power into a public 
power, so communal councils can govern along with other constituted powers, 
being a “…new expression of the government”. (82) Nevertheless, the “collective” 
coordinates implementation of the assembly’s decisions, and one of its functions 
shall be to “Coordinate with the Bolivarian Militia in relation to the integral 
defense of the nation.” Therefore, communal councils are an integral part of the 
current national government.

As L. Bello has roundly expressed:

…the establishment and operation of community councils among 
indigenous peoples may have strong socio-cultural impacts, especially 
on carrying out their own organization (social, political, economic 
and cultural) according to article 119 constitutional; in the structure 
of the exercise of traditional authorities; and with regard to making 
community decisions over their own issues, what is commonly called 
internal autonomy. (83)

A critical position has also been assumed by the distinguished professor E. 
Mosonyi who has expressed concern regarding the communal councils, considering 
they are an “imposed model” for indigenous peoples and communities to the 
detriment of their own socio-political structure, paradoxically guaranteed by the 
Constitution, that destroys their identity and existence as a people and replaces their 
traditional organization and legitimate authorities with a Communal Council. (84)
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In this sense, the Ministry of Popular Power for Indigenous Peoples 
(MINPPIP) (85) was created by the National Government on December 26, 
2006, substituting the functions of the General Office for Indigenous Affairs of 
the Ministry of Education. The main function of the MINPPIP is to regulate, 
develop and monitor policies, strategic planning and implementation of National 
Executive activities for indigenous rights; it is committed to promoting and 
supporting social development, as well as ensuring the enjoyment of their rights 
without discrimination.(86) Among other attributions, articles 24 and 25 of Decree 
No. 6.732 relate to strengthening indigenous justice:

24. Promote the strengthening of the legitimate authorities and respect 
for the indigenous elders as a source of wisdom and moral reserve of 
indigenous peoples and communities;
25. Ensure that the facts considered prejudicial against the respect and 
dignity of indigenous peoples, are reported to the Public Ministry, and 
compliance with the sanctions arising from such events.
Unfortunately, the MINPPIP has a strong political power control through 

the United Socialist Party of Venezuela (USPV), the government’s political party, 
because it can designate party leaders as directors for the regional commissions 
of demarcation processes throughout the country and indigenous municipalities, 
as evidenced in the latest report by the MINPPIP in 2012, which was settled as 
follows: “The indigenous base present reaffirmed support for the USPV” (page 
197).The ideological influence and political actions of MINPPIP had been exposed 
by the expert Luis E. Bello in 2011:

If the Indigenous Ministry is an agency of the National Government, it is 
logical that it responds ideologically to principles and purposes thereof, 
and that its management is guided by these principles and actions. 
The problematic thing is that it imposes actions (for) the political and 
ideological control of the indigenous population, even against their 
specific identity and cultural life. (87)
Therefore, there is a high risk that indigenous authorities, who must apply 

justice in their communities, could be influenced or manipulated in their decisions 
for political reasons.

Conclusions
Neither Venezuela nor the United States has established explicitly the right 

to self-determination for indigenous peoples in their Constitutions, despite being 
recognized in the UN Declaration on the Rights of Indigenous Peoples 2007. 
Venezuela only recognizes the terms self-government (or political autonomy) and 
self-management.
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Congress and federal courts have plenary control over Indian affairs within 
the territory of the United States, at least theoretically, so it is not possible to 
say that there is absolute sovereignty for American tribes. It is more appropriate 
to mention the term “conditioned sovereignty” for these tribes, while Congress 
receives this constitutional faculty over Indian affairs. Besides, the concept of 
tribal sovereignty is actually a process that must be defined by the praxis and 
consensus from each tribe over time, according to its worldview and culture. 
However, there is a conceptual similarity between the terms self-determination 
and tribal sovereignty in United States doctrine.

Finally, political participation processes and the empowerment of local 
governments, implemented by the current Venezuelan government during the past 
fifteen years, have broken the traditional organizational structure of indigenous 
communities, producing the effect of a loss of authority for those who apply 
justice and resolve disputes within their communities according to customary law. 
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